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REPLACING
ARBITRATORS
By Mitchell L. Lathrop1
What happens when an arbitrator on a sitting arbitration panel is no longer there? The
judicial decisions which answer the question have created a roadmap for dealing with that
unusual situation. The reason for an arbitrator’s absence could be illness, death, disqualification,
resignation or simply a failure by a party to designate its arbitrator in a timely manner. For
example, in Certain Underwriters at Lloyd’s, London v. Argonaut Insurance Co.,2 Argonaut
demanded arbitration but didn’t designate its arbitrator within the time required. Underwriters at
Lloyd’s designated an arbitrator for Argonaut, and petitioned the court to confirm the
appointment of the two arbitrators Lloyd’s had selected. Both parties moved for summary
judgment. The district court granted summary judgment in favor of Underwriters and the Sixth
Circuit affirmed, noting “when the parties do not otherwise determine by contract, deadlines
included in arbitration agreements under the Convention3 will admit of no exceptions.”4
The general rule is that when a arbitrator dies before the rendering of an award, a new
panel must be selected and the arbitration commenced anew.5 When an arbitrator resigns
because of illness, however, a different rule will apply. In Insurance Company of North America
v. Public Service Mutual Insurance Co.,6 the arbitrator appointed by the Insurance Company of
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North America (“INA”) resigned because of illness before a final award was rendered, but after
the panel had granted a motion for summary judgment in favor of Public Service Mutual
Insurance Company (“PSMIC”) which rejected INA’s defense. INA moved for reconsideration.
While INA’s motion for reconsideration was pending, the remaining two panel members
directed INA to appoint a replacement arbitrator, but INA suggested that a new panel would
have to be appointed to hear the dispute de novo. PSMIC indicated it was unwilling to
commence a new arbitration and wanted either INA or the court to appoint a replacement for the
ill arbitrator. When the parties were unable to reach an agreement, INA filed a petition in the
U.S. District Court for the Southern District of New York seeking a stay of the arbitration, an
order disqualifying the panel, and an order compelling the arbitration to start over with a new
panel. PSMIC filed a cross-petition to compel INA to proceed before the two remaining panel
members and for the court to appoint a substitute for the arbitrator who had resigned.
The district court, following the general rule in death cases, agreed with INA and ordered
that a new panel be appointed and the arbitration commenced anew. PSMIC appealed, but while
the appeal was pending, the health of the arbitrator who had resigned improved sufficiently to
permit him to resume his duties as an arbitrator. The district court then exercised its power
under 9 U.S.C. § 57 and reappointed the arbitrator who had resigned. When that arbitrator
refused the reappointment, the court directed INA to appoint a replacement, which it did.
INA appealed, arguing that the district court abused its discretion because the law in the
Second Circuit is that “whenever an arbitrator dies or resigns the panel must automatically be
reconstituted anew absent ‘special circumstances’”8 that were not present. The Second Circuit
rejected that view and affirmed the district court, holding that the Marine Products9 rule
requiring the appointment of a new panel when an arbitrator dies does not apply to vacancies
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resulting from resignations. The court pointed out that application of the Marine Products rule
“in that context would create problems that do not arise in the case of vacancies caused by an
arbitrator's death -- principally the potential for manipulation by a party that, perceiving itself to
be losing the arbitration, could disrupt the arbitration and obtain a new proceeding by pressuring
its appointed arbitrator to resign.”10
When an arbitrator resigns, the arbitration agreement will govern how a replacement
arbitrator is to be appointed. Where the arbitration agreement is silent as to how a replacement
arbitrator is to be selected, then the court will appoint the replacement.11 When an arbitral forum
becomes unavailable12 or does not exist,13 the court will appoint an arbitrator.
Most arbitral organizations have provisions in their rules dealing with arbitrator
replacement. For example, Rule R-11(b) of the American Arbitration Association (“AAA”)
Commercial Arbitration Rules provides, in pertinent part, “If . . . acceptable arbitrators are
unable to act, . . . the AAA shall have the power to make the appointment from among . . .
members of the National Roster . . . .” In the case of ad hoc arbitrations, the best practice would
seem to be to make provisions in the arbitration agreement for the replacement of arbitrators
should the situation so require.
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